ENACTED 5/13/14

Introduced by Council President at the request of the Mayor:
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ORDINANCE 2014-251-E
AN ORDINANCE APPROVING AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, FOR AND ON BEHALF OF THE CITY, THE AGREEMENT BETWEEN THE CITY OF JACKSONVILLE AND CSX TRANSPORTATION, INC. FOR ELECTRIC VEHICLE CHARGING STATIONS AT WATER STREET GARAGE; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Contract approved and execution authorized.

There is hereby approved and the Mayor, or his designee, and the Corporation Secretary are hereby authorized to execute and deliver, for and on behalf of the City, the Agreement between the City of Jacksonville and CSX Transportation, Inc. for Electric Vehicle Charging Stations at Water Street Garage, attached hereto as Exhibit 1 and incorporated herein by this reference.

Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

   /s/   James R. McCain, Jr.
Office of General Counsel

Legislation prepared by:  James R. McCain, Jr.
G:\SHARED\LEGIS.CC\2014\Ord\03.24.14.PublicParking.CA.CSX.chargingstation.doc
� EMBED Package  ���
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AGREEMENT BETWEEN
THE CITY OF JACKSONVILLE
AND
CSX TRANSPORTATION, INC.
FOR
ELECTRIC VEHICLE CHARGING STATIONS AT WATER STREET GARAGE

THIS AGREEMENT, made and entered into in duplicate this ___ day of
2014 (hereinafter referred to as the “Effective Date”), by and between the CITY OF
JACKSONVILLE, a municipal corporation existing under the Constitution and the laws of the
State of Florida (hereinafter referred to as the “CITY”) and CSX TRANSPORTATION, INC., a
Virginia corporation, with offices located at 500 Water Street, Jacksonville, Florida 32202
(hereinafter referred to as the “CSX™), for the donation and installation of charging units for the
CITY’s Water Street Garage (hereinafter referred to as the “Project™).

WITNESSETH:

WHEREAS, the CITY and CSX desire to provide two electric vehicle charging stations
to be installed in the Water Street Garage; and

WHEREAS, CSX desires to donate to the CITY at no cost to CITY a CT-4023 EV
Charging Station Secondary Unit (or equivalent unit) (the “CSX Unit”), with the CITY to
purchase a matching unit (the “City Unit; collectively the CSX Unit and the City Unit are
referred to herein as the “Units”); and . '

WHEREAS,-CIT Y has purchased the CITY Unit, and CSX wishes to donate the CSX
Unit and install at its sole cost and expense both Units in the Water Street Garage, with CITY
assuming ownership of the CSX Unit upon completion of installation by CSX; and

WHEREAS, CSX desires that for the first two years of operation after installation, that
there will be no fee or other charges in connection with the use of the Units by users of the Water
Street Garage; and

WHEREAS, Section 113.302, Municipal Code, authorizes the Mayor to accept gifts of
personal property to the CITY, except when the nature of any conditional terms to the gift require
their approval by ordinance; and

WHEREAS, CITY requires approval of the donation of the CSX Unit by ordinance in
order to enter into an agreement with CSX for the installation of the Units and to agree to a
waiver of fees for a period of two years after installation; now, therefore

IN CONSIDERATION of the premises and of the mutual covenants and agreements
hereinafter contained, the CITY hereby accepts the donation of the CSX Unit and the installation
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services of CSX for the Project in accordance with the following:

1. The above stated recitals are accurate, true and correct and are hereby
incorporated herein by this reference.

2. CITY hereby engages CSX and CSX hereby accepts said engagement for the
purpose of providing to CITY services for the Project, as described in and according to the
provisions of: “Scope of Services”, attached hereto as Exhibit “A” (the “Services”) and, by this
reference, made a part hereof. If any services, functions or responsibilities not specifically
- described in this Agreement are necessary for the proper performance and provision of the
Services, they shall be deemed to be implied by and included within the scope of the Services to
the same extent and in the same manner as if specifically described in this Agreement and/or the
Scope of Services. CSX shall be responsible for providing or contracting for the equipment,
supplies, personnel (including management, employees, and training), and other resources as
necessary to provide the Services. Upon completion of installation, the CITY shall be the owner
of the CSX Unit, and shall be responsible for all maintenance, repair and upkeep of the CSX Unit
thereafter. CSX shall coordinate with CITY to have transferred to CITY any manufacturer or
other warranties attendant to the CSX Unit.

3. For a period of two years from the date of completion of installation, the CITY
shall provide use of the Units by users of the Water Street Garage at no cost. The CITY may
thereafter establish rates or fees for the use of the Units in its sole discretion. Notwithstanding
the foregoing, CITY may develop and impose penalty fees on users of the Units who fail to move
their electric vehicles from the parking area for the Units upon completion of charging. For
purposes of clarity, users of the Units will be charged for access to the garage per existing rules
and regulations.

4, CITY shall designate, for the Services received, a Project Coordinator who will,
on behalf of the CITY, coordinate with CSX and administer this Agreement according to the
terms and conditions contained herein and in the Exhibits attached hereto and made a part hereof.
It shall be the responsibility of CSX to coordinate all project related activities with the designated
Project Coordinator. The CITY’s Project Coordinator shall Jack Shad. CITY hereby grants to
CSX and any of its employees, contractors, subcontractors, or agents reasonable access to
CITY’s Water Street Garage as may be necessary to complete the Project.

5. The term of this Agreement shall become effective as of the Effective Date and
shall continue and remain in full force and effect as to all its terms, conditions and provisions as
set forth herein, until August 31, 2016 (the “Term”), unless sooner terminated by either party,
with or without cause, by giving of not less than thirty (30) days prior written notice to the other
party to this Agreement.

6. As required by Section 106.431, Ordinance Code, the CITY’s maximum
indebtedness to CSX for all products and services under this Agreement for the Term shall be a
fixed monetary amount not-to-exceed ZERO DOLLARS ($0.00).
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7. As required by Section 126.108(b), Ordinance Code, in its performance of this
Agreement CSX must comply with any and all applicable federal, state and local laws, rules,
regulations and ordinances (hereinafter collectively referred to as the “Laws”), as such Laws exist
and may be amended from time to time. Such Laws shall include, but are not limited to, Chapter
119, Florida Statutes, (the Florida Public Records Law) and Section 286.011, Florida Statutes,
(the Florida Sunshine Law).

8. As required by Chapter 126, Part 6, Ordinance Code; provided however if CSX
does not use JSEB or MBE subcontractors, as identified below, this Section 5 shall not apply:

Generally. When CSX receives payment from the CITY for labor, services or materials
furnished by or subcontractors and suppliers hired by the CSX, CSX shall remit payment due
(less proper retainage) to those, subcontractors and suppliers within fifteen (15) calendar days
after CSX’s receipt of payment from the CITY. Nothing herein shall prohibit CSX from
disputing, pursuant to the terms hereof, all or any portion of a payment alleged to be due to its
subcontractors and suppliers. In the event of such dispute, CSX may dispute the disputed portion
of any such payment only after CSX has provided notice to the CITY and to the subcontractor
and supplier whose payment is in dispute, which notice shall: (i) be in writing; (ii) state the
amount in dispute; (iii) specifically describe the actions required to cure the dispute; and (iv) be
delivered to the CITY and said subcontractor or supplier within ten (10) calendar days after
CSX’s receipt of payment from the CITY. CSX shall pay all undisputed amounts due within the
time limits imposed by this Section.

Jacksonville Small and Emerging Business Enterprise and Minority Business Enterprise
Participation. Notwithstanding Chapter 126, Part 6 of the Jacksonville Ordinance Code (referred
hereinafter as the “Code”), CSX shall pay all contracts awarded with certified Jacksonville Small
and Emerging Business Enterprises (“JSEB”) and Minority Business Enterprises (“MBE”), as
defined therein, their pro rata share of their earned portion of the progress payments made by the
CITY, under this Amendment, within seven (7) business days after CSX’s receipt of payment
from the CITY (less proper retainage). The pro-rata share shall be based on all work completed,
materials and equipment furnished, or services performed by the certified JSEB or MBE at the
time of payment. As a condition precedent to progress and final payments to CSX, CSX shall
provide to the CITY, with its requisition for payment, documentation that sufficiently
demonstrates that CSX has made proper payments to its certified JSEB’s or MBE’s from all
prior payments CSX has received from the CITY. CSX shall not unreasonably withhold
payments to certified JSEB’s and MBE’s if such payments have been made to CSX. If CSX
withholds payment to its certified JSEB’s or MBE’s, which payment has been made by the CITY
to SELLER, CSX shall return said payment to the CITY. CSX shall provide notice to the CITY
and to the certified JSEB’s or MBE’s whose payment is in dispute, which notice shall: (i) shall
be in writing; (ii) state the amount in dispute; (iii) specifically describe the actions required to
cure the dispute; and (iv) be delivered to the CITY and said JSEB’s or MBE’s within five (5)
calendar days after the CSX’s receipt of payment from the CITY. CSX shall pay all undisputed
amounts due within the time limits imposed in this Section. The failure to pay undisputed
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amounts to the JSEB’s or MBE’s within seven (7) business days shall be a breach of this
Amendment, compensable by one per-cent (1%) of the outstanding invoice being withheld, by
the CITY, not as a penalty, but as liquidated damages to compensate for the additional contract
administration by the CITY.

Third Party Liability. The Prompt Payment requirements hereunder shall, in no way,
create any contractual relationship or obligation between the CITY and any subcontractor,
supplier, JSEB or MBE or any third party or create any CITY liability for CSX’s failure to make
timely payments hereunder. However, CSX’s failure to comply with the Prompt Payment
requirements shall constitute a material breach of CSX’s contractual obligations to the CITY. As
a result of said breach, the CITY, without waiving any other available remedy it may have
against CSX, may: (i) issue joint checks; and (ii) charge CSX a 0.2% daily late payment interest
charge or charges specified in said Chapter 126 of the Code for JSEB’s or MBE'’s and in Chapter
218, Florida Statutes, for non-JSEB’s or MBE'’s, whichever is greater.

9. = To the extent that CSX hires employees with respect to the services provided, the
following shall apply. If no such employees are hired, then the following shall not apply:

As required by Section 126.404, Ordinance Code: CSX represents that it has adopted and
will maintain a policy of non discrimination against employees or applicants for employment on
account of race, religion, sex, color, national origin, age or handicap, in all areas of employment
relations, throughout the term of the Amendment. CSX agrees that, on written request, they will
permit reasonable access to its records of employment, employment advertisement, application
forms and other pertinent data and records, by the Executive Director of the Community
Relations Commission, or successor agency or commission, for the purpose of investigation to
ascertain -compliance with the nondiscrimination provisions of this Amendment; provided
however, that CSX shall not be required to produce, for inspection, records covering periods of
time more than one (1) year prior to the day and year first above written. CSX agrees that, if any
of the products or Services to be provided pursuant to the Amendment are to be performed by a

- subcontractor, the provisions of this Paragraph 7 shall be incorporated into and become a part of
the subcontract.

10.  Notwithstanding any provisibn herein to the contrary, the parties agree that: CITY
is subject to Chapter 119, Florida Statutes, and related statutes known as the "Public Records
Laws" and that this Amendment and the Agreement shall be a public record as defined therein.
Any specific information that CSX claims to be Confidential must be clearly identified as such
by CSX. To the extent consistent with Florida Law, CITY shall maintain the confidentiality of
all such information marked by CSX as confidential. If a request is made to view such
Confidential Information, CITY shall notify CSX of such request and the date that such records
will be released to the requester unless CSX obtains a court order enjoining such disclosure. If
CSX fails to obtain that court order enjoining disclosure, CITY will release the requested
information on the date specified. Such release shall be deemed to be made with CSX's consent
and will not be deemed to be a violation of law, including but not limited to laws concerning
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trade secrets, copy right or other intellectual property; nor will such release be deemed to be a
breach of this Amendment or any provision thereof.

I1. Indemnity.

a. Indemnity by CSX. CSX shall indemnify and save harmless ‘CITY, including
without limitation, its officers, directors, employees, insurers, representatives and agents
from and against any and all claims, demands, suits, actions, judgments, and executions
for damages of all kinds, losses, costs or expenses of every nature whatsoever arising out
of injury (whether mental or corporeal) to persons, including death or damage to property,
arising out of or incidental to CSX’s performance of this Agreement or work to be
performed hereunder. This indemnification shall survive the expiration or termination of
this Agreement.

b. Indemnity by CITY. CITY agrees to defend, indemnify and hold harmless
CSX and its respective agents, directors, officers, servants and employees and
representatives against all liability (statutory or otherwise), claims, suits, demands,
damages, losses, judgments, costs, fines, penalties, interest and expenses arising from the
negligence of CITY, and/or its agents or employees, acting in the course and scope of
their employment or duties with CITY that may arise from or in connection with CITY’s
performance under this Agreement, subject to the limitations and provisions of Florida
Statutes, section 768.28, Florida’s Statutory Waiver of Sovereign Immunity. Nothing
herein shall be construed or interpreted, nor do the parties intend for the limitations and
provisions in Florida Statutes, section 768.28 to be waived, altered or expanded.

The indemnifications in this Section 11 are separate and apart from, and are in no way
limited by, any insurance provided pursuant to this Agreement or otherwise. This Section 11
shall survive the expiration or termination of the Contract.

12. CSX and its subcontractors shall maintain all books, documents, papers,
accounting records and other evidence pertaining to costs incurred in the work and shall make such
materials available at all reasonable times during the period of this Amendment and for three (3)
years from the date of final payment under this Amendment, in mutually convenient locations, for
inspection, copying, and/or audit by CITY.

13. See Exhibit “B” attached hereto and incorporated herein for insurance
requirements in connection with this Agreement.

14, This Agreement is governed and construed in accordance with the laws of the
state of Florida, without regard to its conflicts of law provisions. Venue shall be Duval County,
Florida.

15.  The relationship of CSX and CITY shall be that of independent contractors and
neither shall be employee, agent, or representative of the other and neither party nor any of their
agents or employees shall have the power or authority, to state or imply, directly or indirectly,

_5.
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that they are empowered or authorized to commit or bind, to incur any expenses on behalf of the
other or to enter into any oral or written agreement in the name of or on behalf of the other or
their respective affiliates.

16. - Notices.

All notices under this Agreement shall be delivered by certified mail, return receipt
requested, or by other delivery with receipt to the following:

As to the CITY:

Jack Shad
117 W. Duval Street
Jacksonville, FL 32202

As to CSX:

CSX Transportation, Inc.
500 Water Street
Jacksonville, Florida 32202

17.  This Agreement, and all amendments thereto, may be executed in several
counterparts, each of which shall be deemed an original, and all of such counterparts together
shall constitute one and the same instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day
and year first above written.

ATTEST: CITY OF JACKSONVILLE
By By

James R. McCain, Jr. Alvin Brown

Corporation Secretary Mayor
Form Approved:

Office of General Counsel
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ATTEST: CSX TRANSPORTATION, INC., A Virginia

corporation
By By
Signature Signature
Type/Print Name Type/Print Name
Title : Title

G:Gov't Operations\Sawye\OED\Parking\Charging Stations\City - CSX Charging Station Agreement.doc
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EXHIBIT A
Scope of Services

Purchase of the CSX Unit, and installation of the Units at the Water Street Garage by CSX’s duly
licensed contractor, as directed by Project Coordinator.
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EXHIBIT B

INSURANCE REQUIREMENTS

(a) Before performing any Services under this Agreement, and without limiting its
liability under this Agreement, CSX and its contractors and subcontractors shall procure and
maintain insurance throughout the event, loading in, setup, tearing down, loading out, at its sole
cost and expense, during the term of this Agreement, insurance of the types and in the minimum
amounts stated below and prior to work commencement provide a certificate on a form that is
acceptable to the CITY’S Division of Risk Management evidencing the following required
coverages to the CITY: :

SCHEDULE LIMITS

Workers Compensation Florida Statutory Coverage
Employer’s Liability $100,000 Each Accident
(Including appropriate Federal Acts) $500,000 Disease Policy Limit

$100,000 Each Employee/Disease

CSX insurance shall cover CSX (and to the extent its contractors, subcontractors and sub-
subcontractors are not otherwise insured, its subcontractors and sub-subcontractors) for those
sources of liability which would be covered by the latest edition of the standard Workers’
Compensation policy, as filed for use in the State of Florida by the National Council on
Compensation Insurance (NCCI), without any restrictive endorsements -other than the Florida
Employers Liability Coverage Endorsement (NCCI Form WC 09 03), those which are required
by the State of Florida, or any restrictive NCCI endorsements which, under an NCCI filing, must
be attached to the policy (i.e., mandatory endorsements). In addition to coverage for the Florida
Workers’ Compensation Act, where appropriate, coverage is to be included for the Federal
Employers’ Liability Act and any other applicable federal or state law.

Commercial General Liability - (Form CG0001)

ISO Form CGOO0O01 as filed for use in the State of Florida without any restrictions endorsements
other than those which are required by the State of Florida, or equivalent manuscript form, must
be attached to the policy equivalent endorsement as filed with ISO (i.e., mandatory endorsement).

$2,000,000  General Aggregate

$2,000,000 Products & Completed Ops
Aggregate

$1,000,000  Personal/Advertising Injury
$1,000,000 Each Occurrence

$ 50,000 Fire Damage

$ 5,000 Medical Expenses

Automobile Liability $1,000,000 Total Any One Accident
(Coverage for all automobiles, owned, hired or non-owned)

9.
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ISO Form CA0O001 as filed for use in the State of Florida without any restrictions endorsements -
other than those which are required by the State of Florida, or equivalent manuscript form, must
be attached to the policy equivalent endorsement as filed with ISO (i.e., mandatory endorsement).

(The CITY of Jacksonville and CITY’s members, officials, officers, employees and agents shall
be endorsed as an additional insured under all of the above Commercial General Liability

coverage and Automobile Liability.)

Professional Liability $1,000,000 Per Claim

(Including but not limited to installation of the charging units as contemplated in this
Agreement.)

(Professional Liability coverage will be provided on an Occurrence Form or a Claims Made
Form with a retroactive date to at least the first date of this agreement and with a three year
reporting option beyond the annual expiration date of the policy).

(b) Waiver of Subrogation All insurance shall be endorsed to provide for a waiver of
underwriter’s rights of subrogation in favor of the CITY.

(c) CSX’s Insurance Primary. The insurance provided by the Contractor shall apply on
a primary basis to, and shall not require contribution from, any other insurance or self-insurance
maintained by the Owner or an Owaer’s member, official, officer or employee.

(d) Deductible or Self-Insured Retention Provisions. Except as authorized in this
agreement, the insurance maintained by the CSX shall apply on a first dollar basis without
application of a self-insurance, deductible or self-insured retention. Except as authorized
specifically in this agreement, no self-insurance, deductible, or self-insured retention for any
required insurance provided by CSX and Contractors of any tier pursuant to this Agreement will
be allowed. If there is any self-insurance, deductible or self-insured retention for any required
insurance, CSX shall be responsible for paying on behalf of the CITY, and any other person or
organization CSX has, in this Agreement, agreed to include as an insured for the required
insurance. The CITY will not be responsible for any self-insurance, deductibles or self-insured
retentions under this agreement.

(e) CSX’s Insurance Additional Remedy. Compliance with the insurance requirements
of this Agreement shall not limit the liability of the CSX, or its Contractors or Sub-
subcontractors, officers, employees or agent to CITY or others. Any remedy provided to CITY
or CITY’s members, officials, employees or agents shall be in addition to and not in lieu of any
other remedy available under this Agreement or otherwise.
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(f) No Waiver by Owner Approval/Disapproval. Neither approval by Owner nor
failure to disapprove the insurance furnished by Contractor shall relieve Contractor of
Contractor’s full responsibility to provide insurance as required under this Agreement.

(g) Except as provided in the last sentence of this paragraph, each policy shall be
written by an insurer holding a current certificate of authority pursuant to chapter 624, Florida
Statutes or a company that is declared as an approved Surplus Lines carrier under Chapter 626
Florida Statutes. Such Insurance shall be written by an insurer with an A.M. Best Rating of A-VII
or better. Prior to commencing any Services, Certificates of Insurance approved by CITY’s
Division of Insurance & Risk Management demonstrating the maintenance of said insurance
shall be furnished to CITY. The CSX shall provide an endorsement issued by the insurer to
provide the CITY thirty (30) days prior written notice of any change in the above insurance
coverage limits or cancellation, including expiration or non-renewal. In the event the CSX is
unable to obtain such endorsement, the CSX agrees to provide the CITY the notice directly.
Until such time as the insurance is no longer required to be maintained by CSX, CSX shall
provide the CITY with renewal or replacement evidence of insurance with the above minimum
requirements no less than 30 days before the non-renewal, any change = insurance limits and
coverages, expiration or termination of the insurance for which previous evidence of insurance
has been provided. In lieu of the above, CITY understands and agrees that CSX will meet the
insurance and policy requirements in this Exhibit B by a comprehensive program of self-
insurance of substantially equivalent value and coverage, as evidenced by a Letter of Self-
Insurance offered by CSX.

(h) Anything to the contrary notwithstanding, the liabilities of CSX under the Contract
shall survive and not be terminated, reduced or otherwise limited by any expiration or
termination of insurance coverage. Neither approval of nor failure to disapprove insurance
furnished by CSX shall relieve CSX or its sub-contractors of any tier from responsibility to
provide insurance as required by the Agreement.

(i) CSX is solely responsible to insure all their property, equipment whether they are
owned or leased by CSX. The CITY will not insure any of CSX’s owned or leased property
whether tangible or intangible.

(1) Depending upon the nature of any aspect of any project and its accompanying
exposures and liabilities, the CITY may, at its sole option, require additional insurance coverages
in amounts responsive to those liabilities, thch may or may not require that the CITY also be
named as an additional insured

(k) The CITY of Jacksonville and its respective officers, directors, members,
representatives, affiliates, agents, servants and employees shall be endorsed as an Additional
Insured under the Commercial General Liability coverage and Automobile Liability on a form no
more restrictive than the most current version filed for use in Florida of CG2010 for all coverage.
Agent shall provide a waiver of subrogation on all required insurance in favor of CITY.
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The deductible amounts for any peril shall be deemed usual and customary in the
insurance industry. CSX shall be responsible for payments of its deductible(s).
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